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M/s Neela Ashish Patel
A-5, Dev Bunglows,
Science City Road, Sola,
Ahmedabad - 380060
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The Deputy Commissioner,
CGST, Division VII, Ahmedabad North
4th Floor, Shajanand Arcade, Nr. Helmet Circle,
Memnagar, Ahmedabad - 52
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al{anfr s 3r@a 3rr t riits rra aar & it as sr oner a sf zqnferf ft
sal; ·Tyr 3If@rant at sr@a zur gru 3ma vgda raar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

illl T gIlerur srdar

Revision application to Government of India :

() a€ta sq1a zca 3rf@,fr, 1994 cf5)- m 3ru Rt agar ·T; ml#i a i glad err cBl"
Gu-arr qr qr airsfa gnheru 3m4a aft fa, rd gzl, fa iarru, RI5la
f@amt, at if#ra, Ra {tu a, ir mf, { fc4 : 110001 cBl" cf5I"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case. governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) "llft 1=JTC'I" cf5)- tf i ura ?ft arf cbl-<xsll'i "fl" fcRfr 'tjD-§PII-< m ~ cbl-<xsll'i if m
fcRfr 'tj□-silll-< "fl"~ 'tj□-sllll-< if mrasir gg mf if, m fcRfr '+!0-s1i11x m ·~ ii" -=crm- cIB fcRfr
cbl-<xsll'i if ZIT fcRlT '+{D-§1411-< if "ITT 1=JTC'I" t 4Rau # hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of pressing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. f\.;;,:..--:'.< :":,, ,..,s, >e·~ ; \ ,.:-L .~ ~ ..,, )}\-:"' "·\ "---'7~ .·/" .ss_,,'t;--.,--,;:.lG" .•~
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(&) '+fffif are f# uz u q2 Ruff a cJx m 'TTc1 # Raffa a sqhr yea a ma u sea
~ cfi me cfi ~ if \iTI" '+fffif #a fa#t; zur rsr if Pillffcta ~ I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside .
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if sqrt#t nT gyc a 'TRfR cfi ~ \iTI" ~ cfifuc: +fPlj' al nu{& sit ha arr sit gr er gi
Ra a gaf@as rgr, sr#ta cfi &RT qRa atr q zr arafa 3rf@Ru (i 2}, 1998 eITr 109 &RT
fgara fg irg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

· of the Finance (No.2) Act, 1998.

(1) #ta sna yen (r@ta) Para8, 2oo1 # fasiafa RafRe ua tin sg- ht ufii j,
)fa arr af arr hf fa#a 'ffi'l l=JNf cfi fa qi--mer vi srfra mgr #6t at-at ufzii a rel
fa Gr4aa f@au urr Reg l Gr mer arr s. hr grftf if err 35-z feuffR #l k par
mad W2T t'r3ITT'-6 ~ cITT >lftr fr ~• I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from tre date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order..,ln-Appeal. It should also be acGompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) ftFcl"GR 3mtc:1 cfi 'ffi2T . Gisi iaaa ya car ) zaa 'qj1'f 'ITT 'ITT m 200 /- ffi~ cITT ~
3ITT usf icranvcir \i'lflcIT 'ITT 'ITT 1 ooo/- cITT ffi :f@Ff cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyc, aha uraa yes vi hara srflt nraf@rawu or4ta­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() 4hr area gen 3rffm, 1944 #l enr 35-4\/35z cfi 3RJT@:-

. Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

3affr 4Roa 2 («)a i sag3 rarar dt 3r@la, ar@ am i var gyea, #ta
6nr«a ye vi tao sr@TTTf@rawer (free) an u?ea eh#r 4feat, srsnarara # 2" 1el,
a.g4If] 14a ,la ,fray,3nlsla -3a0oo4

(a} To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) uR@ z 3mar i a s?sit ar argl st a atrt jar # f #ha r grar sgfa
ar ' fan tr afg sg qr #st ft fas far u&ht atfaa f zqenfenf ar@arr
nnTf@raw at va rfl n ab4tuat qt ya 3r4a fur urar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrnrcu gca sf@,Pru 1g7o zrm iitf@er #6t 3P--1 aifa fefRa fag 3r4ra 3mraa zea am?gr zenRef Rufus ,Tf@rant a am2gr#i r@ta #t ya uf # 6,6.so a a 1rIr1 ye
fez arr @hr a1Ry I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gait if@r +Tc#i at fiata ar Raif #t sit ft ear naffa fhur mar & ui tit yes,
ah Gara zrca vi ara r4l4tu mrznf@raw (araffa@) fr, 1gs2 # ffea &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(35) fr zycen, tu 3wr«a yen g arm an4l#ta <nn@raw (Rrec), 'ITTd 3Nlm cB" 1W@ ~
cITT\'oq l=!rT (Demand) izcf ~ (Penalty) cpl' 1o% qa urn aa a#farf tariff&, sfraaraWr 1o
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

)tuIayes ittarah sfafa, zRragt "as4carat'Duty Demanded) -
(i) (Section)~ nD~ cffld f.:rmf«r "xif.tr;
(ii) ~f[fPR@~~ c!5T "xif.tr;
(iii) #az#fezuitafur 6has2•

> uqfsnif arftareqasat$l q«ear it, srfhea' afaar &sf@gqff4a f2u TIT
t. . .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxxxviii) amount determined under Section 11 D;
(lxxxix) amount of erroneous Cenvat Credit taken;
(xc) · amount payable under Rule 6 of the Cenvat Credit Rules.

ersr arr±r suf r@lea uif@raur hrssiea srrar zreasuau Raif@a l at ii fa Tg ye k
1024raru sitsi baaass f@aiR@a stasavsa 1oyrarw#lsaat@I

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or enalty, where
penalty alone is in dispute."
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F.No. GAPPL/COM/STP/270/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Neela Ashish Patel, A-5, Dev Bunglows,

Science City Road, Sola, Ahmedabad - 380060 (hereinafter referred to as "the appellant")

against Order-in-Original No. CGST/WT07/HG/454/2022-23 dated 30.09.2022 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division VII, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ATKPP6038N. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 21,17,539/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section l 94C, 1941, 194H, l 94J (Value from Fo1m 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but have neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/A'bad-North/

Div-VII/AR-IV/TPD/UNREG 15-16/58/20-21 dated 17.12.2020 demanding Service Tax

amounting to Rs. 3,07,043/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a),

Section 77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also

proposed recovery of un-quantified amount of Service Tax for the period FY 2016-17 & FY

2017-18 (up to Jun-17).

2.2 The Show Cause Notice y11as adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,07,043/-was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 3,07,043/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. I 0,000/- was imposed on the appellant under Section

77(1 )(a) and Section 77(1 )(c)of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was

imposed on the appellant under Section 77(2) of the Fi ai:ic~ct, 1994 for not submitting4."7'i," ·
documents to the department when called for. °.s·±%°­· ,- 7-

-7-.
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F.No. GAPPL/COM/STP/270/2023-Appeal

3. Being aggrieved with the impugned order, the ~ppellant prefe1Ted the present appeal

on the following grounds:

The appellant engaged in providing carting service.

o They had neither received Show Cause Notice nor any letters as mentioned in the

impugned order. The adjudicating authority by sending single letter dated 12.09.2022,

which also not received by them, three personal hearings on 15.09.2022, 19.09.2022

and 21.09.2022 were arranged, which is clearly violation of natural justice. In this

regard, they relied upon judgment of Hon'ble Gujarat High Court in the matter of

Regent Overseas Pvt. Ltd. Vs. Union of India and judgment of Hon'ble Karnataka

High Court in the matter of IPC Packaging Company Pvt. Ltd. Vs. Addl. CC, ICD,

Bangalore.

o The impugned order has been passed without considering the fact that services

provided by them was covered under negative list of services, it is wrong to assume

that amount declared in ITR becomes taxable under service tax. The show cause

notice and impugned order issued merely on the basis of amount reflected on

26AS/ITR, therefore, liable to be quashed. In this regard, they relied upon the

following case laws:

a) M/s. Amrish Rameshchandra Shah Vs. Union of India and others (TS-77-HC­

2021Bom.-ST)

b) Sharma Fabricators & Erectors Pvt. Ltd. [2017 (5) GSTL 96 (Tri. - AIL.)]

c) Kush Constructions Vs. COSTNACIN [2019 (24) GSTL 606 (Tri. -AIL)]

d) Alpa Management Consultants P. Ltd. Vs. CST [2007 (6) S.T.R. 181 (Ti.-Bang.)]

o Supplier of bricks wants to transport their bricks to the construction sites. Such sale of

bricks by suppliers may be with transportation or without transportation. If price of

such transaction of sale of bricks is fixed including transportation, supplier issues

invoice including transportation. In such case if supplier of bricks contacts transport

operator to transport the goods, the transport operator raises his invoice on suppliers

end of the each month. However, if such sale price of bricks by plant is without

transportation, a transport operator is contacted and such contractor directly raise his

invoice on buyer of the goods for transportation of goods.

o In all such types of transactions, transport operator never issues any documents at time

of transportation of goods. Entire trans • misa ompanied by the document

5



F.NO. GAPPL/COM/STP/270/2023-Appeal

called Challan issued by Supplier of bricks. On each month end, Supplier of bricks

and Transport Operator confirms the trips undertaken during the month and Transport

Operator raises monthly invoice on the supplier or Buyer of the bricks, as the case

may be.

e The appellant is engaged in transportation of goods by road which are not taxable as

covered in Negative List in terms of Section 66D(p)(i) of the Finance Act, 1994, no

service tax is payable on the same. Transportation of goods per se is a service in

negative list and no service tax is to be levied on mere transportation of goods.

Further, service of GTA only is subject to tax and to consider any person as GTA, it is

prerequisite and indispensable that the service provider issues the consignment notes,

no consignment note or bill or any other document is being issued. Even transportation

is being carried out with document (Challan) issued by the seller of the goods. Thus

they have not considered as "Goods Transport Agency" (GTA) and their services were

merely "Transportation of goods by road" which was not taxable under Section

66D(p). In this regard, they relied upon the following case laws:

(i) Lakshminarayana Mining Company v. Commr. of Central Tax, Bengaluru South

GST [2019 27) G.S.T.L. 745 (Ti. - Bang.].

(ii) In the case of U.P. State Bridge Corporatio.n Ltd. v. Commr. of C. Ex. & S.T.

Lucknow [2017 (6) G.S.T.L. 523 (Tri. -All.)].

(iii) C. Ex., Rohtak v. Haryana Co-op Sugar Mills [2017 (5) G.S.T.L.271 (Ti. ­
Chan.)].

They appellant submitted a copy of Affidavit, inter alia, stating that they were engaged

in transportation of goods by road and as during the transportation. They carried

document which was issued by supplier of goods and hence there was no need to issue

any consignment note or any such document by them and they did not issue any

document for transportation. They were merely transporting goods as and when

directed by the supplier of goods, they did not take any responsibility in such

transport.

e The show cause notice has been issued and demand of service tax has been confirmed

by invoking the extended period under Section 73(1) of the Finance Act, 1994,

however, there is not any evidence how the appellant has suppressed any fact. The

facts that the appellant was not liable to pay service tax. Therefore, charging

suppression and invoking extended period a~rvice tax is not valid .
.< ·\
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F.No. GAPPL/COM/STP/270/2023-Appeal

o Further, even if it is assumed that service tax is payable, even then the value of taxable

services will be considered after considering the abatement given under Notification

No. 26/2012- ST dated 20-062012i.e. of 70% of total value, which is ignored in

impugned order.

,.
o Further, even if service taxis payable, the gross amount shall be considered as

inclusive of tax in terms of Section 67(2) of the Finance Act, 1994. Similar view was

taken by the Apex court in Commissioner v. Advantage Media Consultant [2009 (14)

S.T.R. J49(S.C.)] and Gem Star Enterprises (P) Ltd. v. Commissioner of C. Ex. &Cus.

Calicut [2007 (7) S.T.R. 342 (Tri. - Bang.)].

o Further, even if-it is assumed that service tax is leviable under GTA, even then in

terms of Rule 2(1)(d)(B) the liability to pay tax on the services provided by GTA is of

the recipient of services. However, the impugned OIO has been issued ignoring the

said facts.

e They are eligible for threshold exemption benefit under Notification No. 33/2012-ST.

As per above submission, 70% value is exempt under Notification 26/2012-ST and

30% is "taxable" which is again exempt to the extent ofRs. 10 Lacs under Notification

No. 33/2012-ST.

o Along with appeal memorandum the appellant submitted the following documents for

verification purpose.

1. Copy of Income Tax Return (ITR) of FY2015-16

11. Copy of Profit & Loss Account and Balance Sheet for the FY 2015-16

iii. Copy of Carting Income Ledger for the FY 2015-16

1v. Sample copy of invoices issued during the F.Y. 2015-16

v. Copy of FORM 26AS for the F.Y. 2015-16

v. Copy oflncome Tax Return (ITR) ofF.Y. 2014-15v. Copy of FORM 26AS for the F.Y. 2014-15

4. Personal hearing in the case was held on 14.07.2023. Shri Keyur Kamdar, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum. He submitted that the appellant received carting

income for the transport of goods, mainly for body corporate. Since the appellant did not issue
any consignment note, his service falls under the negat_ive list. ·Even, if it is considered under

GTA, the liability of the appellant to pay service ta ,rijlas;the, ervice was provided to the

$%h ->59y7 ·o­A «-..-



F.NO. GAPPL/COM/STP/270/2023-Appeal

customers who are either limited company or partnership films, who have to pay service tax

on RCM in such case. Therefore, he requested to set aside the impugned order.
+:

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand against the appellant along

with interest and penalty, in the facts and circumstance of the case is legal and proper or

otherwise. The demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015­

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices. may not be issued indiscriminately

based on the difference between the ITR-TDS tkable value and the taxable value in
s

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee. "

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of
which service tax is sought to be levied and collected. This, in my considered view, is not a·· .

8
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F.No. GAPPL/COM/STP/270/2023-Appeal

7. As regard, the contention of the appellant that the adjudicating authority by sending

single letter dated 12.09.2022 three personal hearings were arranged, which is clearly

violation of natural justice, I find that the adjudicating authority has scheduled personal

hearing by specifying 3 (three) different dates i.e. 15.09.2022, 19.09.2022 and 21.09.2022 in

the single letter/ notice dated 12.09.2022. The appellant also contended that they have not

received the said letter ofpersonal hearing. In this regard, I find that the adjudicating authority

given three dates of personal hearing in one notice and has considered the same as three

opportunities. I also find that there is no mentioned about any adjournment sought by the

appellant.

7.1 As per Section 33A(2) ofthe Central Excise Act, 1944, as made applicable to Service

Tax vide Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is open to a

party to seek time by showing sufficient cause and in such case, the adjudicating authority

may grant time and adjourn the personal hearing by recording the reason in writing. Not more

than three such adjournments can be granted. Since such adjournments are limited to three,

the hearing would be required to be fixed on each such occasion and on every occasion when

time is sought and sufficient cause is made out, the ca;:;¢ would be adjourned to another date.

However, the adjudicating authority is required to give"one date a time and record his reasons
·° .

for granting adjournment on each occasion. It is not permissible for the adjudicating authority

to issue one consolidated notice fixing three dates ofhearing, whether or not the party asks for

time, as has been done in the present case.

. 7.2 It is further observed that by notice for personal hearing on three dates and absence of

the appellant on those dates appears to have considered as grant of three adjournments by the

adjudicating authority. In this regard, I find that the Section 33A(2) of the Central Excise Act,

1944 provides for grant of not more than 3 adjournments, which would envisage four dates of

personal hearing and not three dates. The similar view has been taken by the Hon'ble High

Court of Gujarat in the case of Regent Overseas PrivateLimited and others Vs. Union of India

and others reported in 2017 (3) TMI 557 -- Gujarat High'Court.

7.3 In view of the above, I find that the adjudicating authority was required to give

adequate and ample opportunity to the appellant for personal hearing and it is only thereafter,

the impugned order was required to be passed. Thus, it is held that the impugned order passed

by the adjudicating authority is clearly in breach of the principles of natural justice.

8. On merit of the case, it is observed that the main contention of the appellant are that (i)

they were engaged in transportation of goods by · t taxable as covered in

9
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Negative List in terms of Section 66D(p)(i) of the Finance Act, 1994; (ii) even if it is assumed

that service tax is payable, even then the value of taxable services will be considered after

considering the abatement given under Notification No. 26/2012- ST dated 20-062012 i.e. of

70% of total value, which is ignored in impugned order; and (iii) they are eligible for

threshold exemption benefit under Notification No. 33/2012-ST.

8.1 It is also observed that the adjudicating authority has passed the impugned order ex-

parte.

9. For ease of reference, I hereby reproduce the relevant provisions of Section 66D of the

Finance Act, 1994; definition of GTA as provided in Section 65(26) of the Finance Act, 1994

and relevant provision of Rule 4B of the Service Tax Rules, 1994, which are read as under:

"SECTION 66D. Negative list ofservices.-

The negative list shall comprise ofthefollowing services, namely :­

(a) (b)

(p) services by way oftransportation ofgoods­

(@) by road except the services of-

(A) a goods transportation agency; or

(BJ a courier agency;"

(ii) [ * * * *J
(iii) by inland waterways; "

"Section 65(26) "goods transport agency" means any person who provides service
: . .

in relation to transport ofgoods by road and issues consignment note, by whatever
name called;"

"Rule 4B. Issue of consignment note.- Any goods transport agency which provides

service in relation to transport ofgoods by road in a goods carriage shall issue a

consignment note to the recipient ofservice:

Explanation.- For the purposes of this rule and the second proviso to rule 4A,

"consignment note" means a document, issued by a goods transport agency against

the receipt ofgoodsfor the purpose oftransport ofgoods by road in a goods carriage,

which is serially numbered, and contains the name ofthe consignor and consignee,

registration number ofthe goods carriage in w "li.fflz; gq s are transported, details
0, • r
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ofthe goods transported, details ofthe place oforigin and destination, person liable

for paying service tax whether consignor, consignee or the goods transport agency."

1 O. On plain reading of the above provisions, it is clear that issuance of consignment note

is the pre-requisite condition for the transporter to "falJ under the definition of GTA and

service tax is not required to be paid by the transporters who does not fall within the definition

of GTA and does not issue consignment note.

11. In the present case, on the verification of the Carting Invoices submitted by the

appellant, I find that the invoices issued by the appellant cannot equated with the

"Consignment Note" as the same not contain any details viz. name of the consignor and

consignee, registration number of the goods carriage in which the goods are transported,

details of the goods transported, details of the place of origin and destination, person liable for

paying service tax whether consignor, consignee or: the goods transport agency, etc.

Therefore, the appellant not falls under the definition ofthe Goods Transport Agency. I also

find that the appellant also submitted an Affidavit, inter alia, stating that they were engaged in

transportation of goods by road and as during the transportation, they carried document which

was issued by supplier of goods and hence there was no need to issue any consignment note

or any such document by them and they did not issue any document for transportation.

12. In view of the aforesaid discussion, I am oL~!;ie considered view that the service

provided by the appellant falls under Negative List of/Services as provided under Section

66D(p)(i) of the Finance Act, 1994 and the appellant ii◊.( required to pay any service tax on
..± + .

the income received by them during the FY 2015-16.

13. I also find that even if it is assumed that the appellant was GTA and service tax is

payable, the taxable value of the appellant for the , FY 2015-16, after considering the

abatement given under Notification No. 26/2012- ST dated 20.06.2012, was Rs. 6,35,262/­

(30% of Rs. 21,17,539/-) and the said amount is remain within the threshold limit of

exemption as per Notification No. 33/2012-ST dated 20.06.2012 for which the appellant was

very well eligible as their taxable value for the FY 2014-15 was Rs. 4,80,270/-, i.e. below Rs.

10 lakh, as per the ITR submitted by the appellant.

14. In view of above, I hold that the impugned orde{passed by the adjudicating authority,

confirming demand of Service Tax from the appellant for the FY 2015-16, is not legal and

proper and deserves to be set aside. Since the demru1d .. of Service Tax fails, there does not
arise any question of charging interest or imposing pe · · .

a
:
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15. Accordingly, I set aside ' the impugned order 'and allow the appeal filed by the

appellant.

16. sh #af rta#r +{fl# Razrl 3qiala fan srarzt
The appeal filed by the appellant stands disposed of in above terms.

%,3
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R.aaniyar)
Superintendent(Appeals),
CGST., Ahmedabad

Bv RPAD / SPEED POST

To,

M/s. Neela Ashish Patel,
A-5, Dev Bunglows,
Science City Road, Sola,
Ahmedabad - 380060

The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahrnedabad Zone
2) The Commissioner, CGST, Ahmeclabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
-. (for uploading the OIA)

c--5J uuard File
6) PA file
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